Government Consultation: “Inspiring the Big Society: a consultation

on regulations under the Sustainable Communities Act.”

Response by the following Local Works coalition organisations:
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Introduction

Local Works welcomes the commitment of the Minister to ensure that the vital concept of
‘trying to reach agreement’ remains at the centre of the implementation of this Act and of the
new regulations. We also welcome the co-operative approach taken by the Minister in the
drawing up of these draft regulations. We have fed ideas into his thinking and been grateful
to have been listened to.

Itis in this spirit — one of constructive dialogue rather than criticism - that we make the
following comments that point out some unintended shortcomings of the current draft. We
emphasise that we do not blame anybody for this. Indeed, as these shortcomings are the
unintended consequence of what has been a collaborative process, we must accept,
therefore, that we share some responsibility for them.

Summary of our position

1. The Local Works coalition welcomes the plan for the following to be a part of the
Sustainable Communities Act regulations:

¢ That the Secretary of State be required to consult and try to reach agreement with
the Selector before he decides whether or not a proposal made under the Act can be
implemented, or implemented in part, and how proposals will be implemented.

2. However, there are two ways in which the current regulations would actually lessen the
rights of citizens and communities and so lessen local empowerment under the new
arrangements in comparison to how they were under the previous arrangements.

(i) firstly because there is no longer a requirement on local authorities to try to reach
agreement with their communities on proposals that they submit;

(i) and secondly because under the new regulations the Selector can only take up
proposals submitted by councils, whereas in the past the Selector could take up
any proposals — so communities could, via the panels, submit ideas, get the
agreement of their council and then it would go to the Selector.

Both of these empowerment opportunities are now missing. So we have the unintended
situation whereby the current government has actually taken away these opportunities
for communities.

3. Therefore we take the view that the changes to the regulations suggested in the next
section of this response are needed:

(@ That local authorities be required to continue to try and reach agreement with
their communities on proposals that they will submit.

(i) That the Selector is given the power to take up and try to reach agreement
with the Secretary of State on any proposals submitted under the Act, as
stated by the Minister in Parliament on 28" March this year — see paragraph
(v) below for the exact words of Greg Clark.

(i) That the Secretary of State and the Selector must each publish their account
of how they tried to reach agreement with each other on each proposal the
Selector asks the Secretary of State to reconsider.
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(iv) That the Secretary of State must fully deal with any proposal submitted within
a fixed period of time, e.g. 6 months, except in the case where the Secretary
of State is inundated with a very large amount of proposals over a short
period of time.

()] That community groups, Parish and Town Councils and County Associations
of Parish and Town Councils can submit proposals under the Act. This would
give effect to the promise made to Parliament by the Minister (Greg Clark) on
28"™ March this year when he said:

“We are very keen indeed for parish and town councils, which represent
their communities so successfully, to submit suggestions and proposals
under the 2007 Act... We will ensure that the duty to "try to reach
agreement" with the selector will apply to requests from parish councils,
not just higher or upper-tier authorities, as they are referred to.” (Hansard
House of Commons, col. 149, 28" March 2011)

The Value and Importance of the Sustainable Communities Act

Local Works is the coalition of national organisation that campaigned for over five years for
the Sustainable Communities Act 2007 to become law. We also campaigned for the
Sustainable Communities Act Amendment Act 2010 to become law. Since the passing of the
original Act we have campaigned to promote its use and proper implementation.

The Sustainable Communities Act has done something never done before. It has set up a
‘bottom-up’ process where local people and their councils can drive government action to
reverse community decline and promote local sustainability. This new process has already
inspired involvement from one hundred local authority areas and thousands upon thousands
of citizens.

Given that we face a grave reality of a national trend of community decline, disengagement
in politics and an unsustainable society it is crucial that this involvement in the Act is
nurtured, so that it may continue and flourish.

The Reaching Agreement Process: what we welcome

At the heart of the Sustainable Communities Act is the duty on the government to ‘try and
reach agreement’ with the Selector on proposals put forward by communities and councils. It
is this process that makes the Act a new way of doing governance and that has inspired so
many people to already get involved.

We welcome the plans for the regulations to require the Secretary of State to consult and try
to reach agreement with the Selector before he decides whether or not a proposal made
under the Act can be implemented, or implemented in part, and how proposals will be
implemented.

The Reaching Agreement Process: our concerns
We are very concerned that the plans for the regulations will mean that communities are less

empowered by the Act than they were under the last government. This is because two key
empowerment rights that were in the original Act are now missing.



Firstly, there is no longer a requirement on local authorities to try to reach agreement with
their communities on proposals that they submit. This requirement therefore must be in the
regulations.

This will ensure that the collaborative relationship between councils and communities seen
under the Act so far continues, rather than the Act becoming just another consultation
exercise for councils.

We note that the government has invited councils to consult and try to reach agreement with
their communities before submitting proposals, via a letter sent to all local authorities on 15™
December 2010. However, this letter does not have the same force as regulations under an
Act of Parliament. Local communities do not have recourse if their councils did not try to
reach agreement with them before submitting proposals.

Given government’s position is that “This concept of ‘trying to reach agreement’ remains at
the heart of the Act, both at a local and central government level,” this requirement needs to
be included in the regulations.

The collaborative relationship that developed between councils and communities during the
first round of the Act has been one of the great successes of the Act so far. Many inspiring
examples of it are detailed in the Local Works Best Practice Guide for Councils.*

Including the requirement within regulations for councils to try and reach agreement with
their communities on proposals they will submit will allow this collaborative relationship to
continue and grow, and would provide security to communities that their voices will be heard.

Under the new regulations the Selector can only take up proposals submitted by local
authorities, whereas before the Selector could take up any proposals. This meant that
communities could, via local panels, submit ideas, get the agreement of their council and
then those ideas would go to the Selector.

The regulations therefore must give the Selector the power to try to reach agreement with
the Secretary of State on any proposals submitted under the Act. Anything less will mean
that the Act will be weaker in terms of empowerment and localism than it was when it
become law in 2007.

Other changes to the regulations that are essential

There are two key reasons why we view the changes to the regulations that we detail below
are essential:

e Those using the Act will want to be sure that the time and effort they spend becoming
involved in the Act and submitting proposals is going to be worthwhile. They are
much more likely to have confidence in this if the powers of the Act are defined in
regulations rather than dealt with via mechanisms that are less enforceable and
therefore carry less weight.

e Putting matters in regulations gives them greater solidity and leaves them less open
to change in the future, whether due to a change of government or for any other
reason. Including items only in the Selector’s terms of reference or the Memorandum

! http://www.localworks.org/files/localworks.org/The%20Sustainable%20Communities%20Act%20-
%20Best%20Practice%20Guide%20for%20Councils.pdf



of Understanding means they could be easily changed or removed without recourse
to Parliament or public consultation.

These are the three further specific changes that we regard as essential to the regulations,
and the reasons for each.

1. That the Secretary of State and the Selector must each publish their account of
how they tried to reach agreement with each other on each proposal the
Selector asks the Secretary of State to reconsider.

The reaching agreement process is a new approach to governance. It goes beyond
consultation - which people often view as a sham where decisions are made in advance and
people’s views are ignored - and actually requires government to negotiate and compromise.

The negotiations between the Secretary of State and the Selector on the first set of
proposals made under the Act in response to the first invite were largely carried out in
secret. This was detrimental to the public’s perception of what is heralded as a ‘bottom-up’
process.

Explanation of the workings of this process will inspire more people to get involved in it and
ensure it is conducted well. The government has stated it will “extend transparency to every
area of public life” and we believe publication of how it and the Selector reach agreement
under the Act is an important part of fulfilling that aim.?

We believe it is important that this requirement is placed within regulations as it will provide a
clear duty on both parties to publish details of their negotiations. As stated above, the
Memorandum of Understanding would be subject to change at the end of an agreed period
and would not provide any right for the parties to be challenged by any outside body should
they not abide by its terms.

2. That the Secretary of State must fully deal with any proposal submitted within
a fixed period of time, e.g. 6 months, except in the case where the Secretary of
State is inundated with a very large amount of proposals over a short period of
time.

This will encourage involvement in the Act as it will provide guarantees to participants that
they will receive an answer to their requests within a specified period. Those who put
forward proposals during the first round of the Act had to wait around 18 months for a
response to their proposals and did not know when those proposals would be dealt with as
there was no established timetable.

This led to a degree of frustration and disillusionment amongst participants. If those
intending to put forward proposals do not have the security of knowing when they will receive
a response to their requests, they may be discouraged from becoming involved in the first
place, or if they do become involved and are left waiting indefinitely for a response they may
become disillusioned.

The government has stated one of its key goals is for “a radical redistribution of power for
democratic decision making and public service delivery from Westminster and Whitehall to
people, neighbourhoods, communities and local institutions”. It is vital that those putting
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forward proposals under the Act receive a response within a specified period of time in order
for this goal to be achieved.®

This matter cannot be adequately dealt with via the Memorandum of Understanding as the
government, not the Selector, has control over the time in which submitted proposals are
dealt with.

3. That community groups and County Associations of Parish and Town Councils
can submit proposals under the Act.

This was one of the explicit intentions of the Sustainable Communities Act Amendment Act
2010 which received full cross-party support in Parliament.

We welcome government’s aim for the Act to “be open to anyone in the country, anyone in
the community, to suggest directly to the Government things that are in place, but should be
done in a different way.” * However, at the moment, proposals submitted by community
groups and County Associations of Parish and Town Councils via the government’s Barrier
Busting website are not formally recognised under the Act.

Including this power within the regulations will give these groups the right to be able to
submit proposals under the Act and will ensure that the clear intentions of the Sustainable
Communities Act Amendment Act 2010 are enacted.

It is also crucial that the will of a council must prevail as the democratically elected body. So,
if a council objected to a proposal from a community group in its area that had been agreed
to be implemented by the government, then that proposal would not be implemented.

Local Works

contact:

Steve Shaw, National Co-ordinator

020 7239 9053

steve@localworks.org

Local Works, c/o Unlock Democracy, 6 Cynthia St, London N1 9JF

3 Letter from Greg Clark to Local Authorities in England dated 10™ December 2010, available here:
http://www.communities.gov.uk/documents/localgovernment/pdf/1798823.pdf
4 Greg Clark, speech given at Sustainable Communities Act Parliamentary Reception, 15" December 2010



